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Court of Appeals of the District of Columbia. 


No. 2809. 

Jacob Scheuch, Appellant, 
vs. 

The District of Columbia. 


a Supreme Court of the District of Columbia. 

At Law. No. 54420. 

Jacob Scheuch, Plaintiff, 
vs. 

The District of Columbia, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed February 28, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54420. 

Jacob Scheuch, Plaintiff, 
vs. 

The District of Columbia, Defendant. 

1. The plaintiff, Jacob Scheuch, sues the defendant, the District 
of Columbia, a corporation, for that whereas, on the date hereinafter 
mentioned and for a long time prior thereto, there was and still is a 
certain common and public highway in the City of Washington, in 
the District of Columbia, called Baptist Alley, also known as Booth’s 
Alley, located between “E” and “F” and 9th and 10th Streets, North- 
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west, which alley was and is used as such highway by the public for 
passing and repassing on and over the same on horse-driven vehicles 
as well as otherwise; and whereas said defendant, well knowing the 
premises, was bound to keep said premises in such condition as to 
render it sale and convenient lor passage and transit as afore¬ 
said, on, over, and across the same, yet, nevertheless, the plaintiff al¬ 
leges that heretofore, to wit, on the 16th day of November, A. D., 
1910, the said highway was out of repair and in a dangerous and un¬ 
safe condition by reason of the gross negligence and default of the 
defendant, all of which the said defendant had notice, or by the exer¬ 
cise of reasonable care and diligence would have had notice, 

2 and the said defendant, not performing and regarding its 
duty as aforesaid, wrongfully and negligently permitted and 

allowed the public highway or alley, as aforesaid, to be and remain 
out of repair and in a dangerous and unsafe condition, to wit, by per¬ 
mitting the coyer or circular lid of a coal-vault trap, being one of five 
such traps, which was then and there by the defendant caused or per¬ 
mitted to be located or exist and be in the extreme western end of 
Baptist Alley in the rear of premises No. 511 Tenth Street, North¬ 
west, in said City and District, to become broken, insecure, and un¬ 
safe, without fixing and placing or causing to be fixed or placed any 
light, or lights, signal or signals, barricades, or other warning or pro¬ 
tection at or near the said dangerous, broken, insecure, and unsafe 
coal trap to denote or show that the same was so then, as aforesaid, and 
made no effort to secure the same against accident or to warn persons 
passing along said public or common highway or alley of the exist¬ 
ence of said dangerous trap; by means of and in consequence of 
which gross negligence and failure of defendant to perform its duty 
in that respect, as aforesaid, the plaintiff, Jacob Scheuch, then and 
there, to wit, on the day and year aforesaid, at or about nine o’clock 
in the morning of said day while moderately and carefully driving a 
team of horses hitched to a manure wagon along said Baptist Alley 
or highway, located between “E” and “F” and Ninth and Tenth 
Streets, Northwest, as aforesaid, was thrown from the seat of his 
wagon, as the result of one of said teams of horses, to wit, the horse 
on the right side of the pole, stepping on the aforesaid broken, inse¬ 
cure, and unsafe cover or circular lid of the coal trap afore- 

3 said, left insecure, broken and unsafe in the aforesaid alley, 
unguarded and unprotected in any manner whatsoever, as 

aforesaid, through the gross negligence and default of the defend¬ 
ant, whereby the said cover or circular lid turned on edge, gave 
way or otherwise precipitated the plaintiff’s horse, to wit, the horse 
on the right hand side of the pole, through the opening of the coal 
trap aforesaid, down and into the aforesaid coal trap, and as a result 
of the said horse’s sudden precipitation, plaintiff was thrown from his 
seat on the wagon unto the ground below, and whereby the plain- ’ 
tiff’s left leg and knee were bruised, torn, and otherwise injured, and 
the bone thereby injured, whereby the plaintiff’s leg was rendered 
weak and unsound, and whereby the said plaintiff suffered great pain 
and was unable to use said leg and knee without great pain and 
weakness therein; and so by means of the premises aforesaid the 
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plaintiff became and was sick, lame and disordered, and from thence 
hitherto hath continued so to be, and still suffers great pain and 
weakness and mental and bodily suffering, and was and is perma¬ 
nently injured in his bodily health and strength, and is permanently 
hindered and prevented from attending to or performing his neces¬ 
sary affairs as he formerly did to the great damage of the plaintiff in 
the sum of Ten Thousand Dollars; and, therefore, brings this suit. 

Wherefore, the said plaintiff claims of the said defendant the said 
sum of Ten Thousand Dollars, ($10,000.00) besides costs. 

2. The plaintiff, Jacob Scheuch, sues the defendant, the District 
of Columbia, a corporation, for that whereas, on the date here- 

4 inafter mentioned and for a long time prior thereto, there was 
and still is a certain common and public highway in the City 

of Washington, in the District of Columbia, called Baptist Alley, 
also known as Booth’s Alley, located between “E” and “F” and 
Ninth and Tenth Street, Northwest, which alley was and is used as 
such highway by the public for passing and repassing on and over 
the same on horse driven vehicles as well as otherwise; and whereas 
said defendant, well knowing the premises, was bound to keep said 
premises in suchcondition as to renderit safe and convenientfor pass¬ 
age and transit, as aforesaid, on. over, and across the same, yet, 
nevertheless, the plaintiff alleges that heretofore, to wit, on the 16th 
day of November, A. D., 1910, the said highway was out of repair 
and in a dangerous and unsafe condition by reason of the gross negli¬ 
gence and default of the defendant, all of which the said defendant 
had notice, or bv the exercise of reasonable care and diligence would 
have had notice, and the said defendant, not performing and regard¬ 
ing its duty as aforesaid, wrongfully and negligently permitted and 
allowed the public highway or alley, as aforesaid, to be and remain 
out of repair and in a dangerous and unsafe condition, to wit, by 
permitting the cover or circular lid of a coal-vault trap, being one of 
four such traps, which was then and there by the defendant caused 
or permitted to be located or exist and be in the extreme western end 
of Baptist Alley in the rear of premises No. 511 Tenth Street. North¬ 
west, in said City and District, to become broken, insecure, and un¬ 
safe, without fixing and placing or causing to be fixed or placed any 
light or lights, signal or signals, barricades, or other warning or pro¬ 
tection at or near the said dangerous, broken, insecure, and 

5 unsafe coal trap to denote or show that the same was so then, 
as aforesaid, and made no effort to secure the same against 

accident or to warn persons passing along said public or common 
highway or alley of the existence of said dangerous trap ; by means 
of and in consequence of which gross negligence and failure of de¬ 
fendant to perform its duty in that respect, as aforesaid, a horse be¬ 
longing to said plaintiff, and being, to wit, the horse on the right- 
hand side of the pole attached to a manure wagon being driven by 
plaintiff, to wit, on the day and year aforesaid, ator about nine o’clock, 
in the morning, of said* day while being moderately and carefully 
driven along said Baptist Aliev or highway, located between “E” and 
“F”, and Ninth and Tenth Streets, Northwest, as aforesaid, stepped 
on the aforesaid broken, insecure, and unsafe cover or circular lid of 
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the coal trap aforesaid, which was then and there and for a long time 
has been in the alley aforesaid, at the place aforesaid, left insecure, 
broken and unsafe in the aforesaid alley, unguarded and unprotected 
in any manner whatsoever, as aforesaid, through the gross negligence 
and default of the defendant, whereby the said cover or circular lid 
turned on edge, gave way, or otherwise precipitated said horse 
through the opening of the coal trap aforesaid, down and into the 
aforesaid coal trap and whereby the horse’s left hind leg and groin 
was severely wounded, sprained, bruised, torn and otherwise injured 
whereby the same was rendered weak and unsound, and whereas the 
said horse suffered great pain and. plaintiff was unable to use said 
horse for some time, and said horse still suffers great pain, lameness 
and weakness, and was and is permanently injured and plain- 
6 tiff is permanently hindered from making use of said horse 
to as good advantage as formerly to the damage of the plain¬ 
tiff in the sum of Two Hundred ($200.00) Dollars, and therefore, 
brings this suit. 

Wherefore, the said plaintiff claims of the said defendant the said 
sum of Two Hundred ($200.00), besides costs. 

DARR, PEYSER & TAYLOR, 

Attorneys for Plaintiff. 

Amendment to Declaration. 

Filed January 8, 1915. 

******* 

Leave of Court first had and obtained the plaintiff amends his 
declaration in the above entitled cause bv adding thereto the follow¬ 
ing: 

Third Count. The plaintiff, Jacob Scheuch, sues the defendant, 
the District of Columbia, a Municipal corporation, for that, hereto¬ 
fore, to-wit, there was and still is a certain common and public high¬ 
way in the District of Columbia called “Baptist Alley” although also 
known as “Booth's Alley,” located between E and F Streets, and 
Ninth and Tenth Streets, Northwest, in said District of Columbia, 
which alley was and still is used as such highway by the public for 
passing and repassing on and over the same on horse-drawn vehicles 
as well as otherwise; and whereas, said defendant well-knowing the 
premises, was and is charged with the duty to keep said premises in 
such condition as to render the same safe and convenient for 
7 passage in transit as aforesaid, on, over and across the same- 
yet nevertheless the plaintiff alleges that heretofore to-wit’ 
on the 16th day of November, A. D. 1910, the said highwav was out 
of repair and in a dangerous and unsafe condition, by reason of the 
negligence and default of the defendant, of which said defendant 
had notice, and said defendant not regarding its duty in the prem¬ 
ises as aforesaid, negligently permitted and allowed said public high¬ 
way or alley as aforesaid to be and remain out of repair, of defective 
and insufficient construction and in a dangerous and unsafe condi¬ 
tion, to-wit, by permitting the cover or circular lid of a coal vault 
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trap being one of five such traps, then and there by the defendant 
caused or permitted to be located or to exist and be in the western 
end of said alley in the rear of premises known as, to-wit, No. 511 
Tenth Street, Northwest, in said city and District, known as the 
Ford Theatre property, to be, become and remain broken, insecure 
and unsafe, and of insufficient, defective and improper construction 
and material, without fixing or placing or causing to be fixed or 
placed any light or lights, signal or signals, barricade, or other warn¬ 
ing or protection at or near said defective or insecure, broken or un¬ 
safe coal trap as aforesaid, and made no effort to secure the same 
against accident or to warn persons passing along said public or 
common highway or alley of the existence of said dangerous and 
insufficient trap, and failed to make proper and reasonable inspec¬ 
tion of said coal trap, by means of and in consequence of which neg¬ 
ligence and failure of defendant to perform its duty in that respect, 
as aforesaid, the plaintiff, Jacob Scheuch, then and there, to-wit, on 
the day and year aforesaid, at or about nine o’clock in the 

8 morning of said day while moderately and carefully driving 
a team of horses hitched to a manure wagon along said Bap¬ 
tist Alley or highway, located between “E” and “F” and Ninth and 
Tenth Street- Northwest, as aforesaid, was thrown from the seat of 
his wagon, as the result of one of said team of horses stepping on the 
aforesaid broken, insecure, and unsafe cover or circular lid of the 
coal trap aforesaid, left insecure, broken and unsafe in the aforesaid 
alley, unguarded and unprotected in any manner whatsoever, as 
aforesaid, through the negligence and default of the defendant, 
whereby the said cover or circular lid turned on edge, gave way or 
otherwise precipitated the plaintiff’s horse, to-wit, through the open¬ 
ing of the coal trap aforesaid, down and into the aforesaid coal trap, 
and as a result of the said horse’s sudden precipitation, plaintiff was 
thrown from his seat on the wagon unto the ground below, by reason 
of which aforesaid negligence on the part of the said defendant, the 
plaintiff’s left leg and knee and the bones thereof were severely 
bruised, torn and permanently injured, his left leg was rendered 
weak and unsound and he suffered, still suffers and will permanently 
suffer great physical and mental pain and anguish; his nervous sys¬ 
tem has been severely and permanently shocked and he has become 
crippled in the performance of his duties and employment, and hin¬ 
dered and prevented from attending to the same as formerly, with 
consequent loss of earnings, he incurred considered expense for 
physicians, nursing and medicines in the treatment of said injurias 
and will incur said expense in the future, the said horse was severely 

and permanently wounded, sprained and bruised in the leg 

9 and joint, and rendered unsound and permanently injured, 
to-wit, in the sum of Two Hundred dollars ($200), all to the 

damage of said plaintiff in the sum of Ten Thousand Two Hundred 
dollars ($10,200), besides the costs of this action. 

A. L. NEWMYER, 

F. M. PELZMAN, 

Att’ys for Pl’t’f. 
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(Endorsed.) 

I^et the within amendment be filed, the plea to stand as heretofore 
filed to the original declaration. 

ASHLEY M. GOULD, Justice. 

I consent: 

ROGER J. WHITE FORD. 

A Corporation Counsel. 

Plea to Declaration. 

Filed March 20. 1912. 

♦ * * * * * * 

The defendant, the District of Columbia, for a plea to the declara- ’ 
tion filed in the above entitled case, and to each and every count 
thereof, says that it is not guilty in manner and form as therein 


alleged. 


E. H. THOMAS (R. H. M.), 

Attorney for Defendants. 

10 


Joinder in Issue. 



Filed March 23, 1912. 

* 

* 

***** 


The plaintiff herebv joins issue upon the plea of the defendant. 

DARR, PEYSER & TAYLOR, 

A ttomeys for Plaintiff. 

Supreme Court of the District of Columbia. 

Wednesday, Februarv 10, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 

******* 

Come again the parties aforesaid, in manner aforesaid, and the 
same jury that was respited yesterday who, after the case is given 
them in charge upon their oath say they find the issue herein joined 
in favor of the defendant. 

Thereupon on motion of Attorney for plaintiff, and the Attorney 
for defendant not objecting, it is considered that judgment on ver¬ 
dict herein be entered forthwith. 

Therefore it is considered that the plaintiff herein take nothing 
by his suit, and that the defendant herein go thereof without day 
and be for nothing held, and recover against the plaintiff the costs 
of its defense to be taxed by the Clerk, and have execution thereof. 

Whereupon the plaintiff by his Attorney, in the presence 
11 of Attorney for defendant, notes an appeal to the Court of 
Appeals of the District of Columbia, and the penalty of the 
bond for costs on said appeal is hereby fixed in the sum of Fifty dol¬ 
lars ($50). 
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Memorandum. 

March 1, 1915.—Appeal bond approved and filed. 

Supreme Court of the District of Columbia. 

Wednesday, March 10, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 

* ***** * 

Now comes here the plaintiff by his Attorney of record and prays 
the Court to sign, seal and make part of the record, his bill of excep¬ 
tions taken during the trial of this cause, now for then, which is 
accordingly done. 

Assignment of Errors. 


Filed March 13, 1915. 


******* 


The Trial Court erred as follows: 

1. In granting over plaintiff’s objection the motion of the 
12 defendant to direct a verdict in favor of the defendant, and 
in so instructing the jury and refusing to submit the case to 
the jury upon the whole evidence. 

2. In ruling upon the whole evidence as a matter of law that 
the defendant could not be charged with any duty with respect 
to the care, control or condition of the coal vault lids located in a 
public alley in the District of Columbia. 

3. In ruling that the evidence was sufficient to show that the coal 
vault lids were exclusively under the control of the Federal Govern¬ 
ment. 

4. In ruling that the act of a mere employee of the War Depart¬ 
ment in placing the lids in the public alley, was sufficient to relieve 
the District of Columbia from any duty with respect thereto, in the 
absence of evidence that the officers or employees of the United 
States were authorized by law to put the lids at the place in con¬ 


troversy. 


ALVIN L. NEWMYER, 
FREDERICK M. PELZMAN, 

N., 

Attorneys for Plaintiff. 


Designation of Record. 

Filed March 13, 1915. 

******* 

The Clerk of this Court will please prepare a transcript of record 
for the Court of Appeals of the District of Columbia, to con- 
13 sist of the following: Amended Declaration, Plea, Joinder in 
Issue, Memorandum of Verdict, Judgment, Appeal, Mem- 
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orandum of Filing and Approval of Appeal Bond, Memorandum of 
Submission of Bill of Exceptions, Order Settling and filing Bill of 
Exceptions, Assignment of Errors, and this Designation. 

ALVIN L. NEWMYER, 

F. M. PELZMAN, 

N., 

Attorneys for Plaintiff. 

14 Supreme Court of the District of Columbia. 

United States of America, 

Distnct of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
13, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 54420 at Law, wherein Jacob 
Scheuch is Plaintiff and The District of Columbia is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 29th dav of March, A. D. 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk , 

By ALF. G. BUHRMAN, 

Assistant Clerk. 

15 In the Supreme Court of the District of Columbia. 

At Law. No. 54420. 

Jacob Scheuch, Plaintiff, 
vs. 

District of Columbia, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
before Mr. Justice Gould and a jury on February 9th, 1915, Messrs. 
Alvin L. Newmyer and Frederick M. Pelzman appearing on behalf 
of the plaintiff, and Mr. Roger J. Whitford on behalf of the de¬ 
fendant. 

Thereupon the plaintiff to maintain the issues upon his part 
joined, gave evidence by himself and three disinterested witnesses 
to the effect that he was permanently injured on the morning of 
November 15th, 1910, while driving a two-horse farm wagon in 
the Public alley between “E” and “F” and Ninth and Tenth 
Streets, Northwest, Washington, District of Columbia, which alley 
is in the rear of the old Ford’s Theatre building, located on Tenth 
Street, between “E” and “F.” While the team was passing through 
the alley, to the rear entrance of a private house therein, the left 
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hind leg of the horse on the left side suddenly went down in a coal 
hole, the lid tilting, which jerked the plaintiff from his seat to the 
ground, striking his knee against the concrete, whereby he sustained 
severe and permanent injuries. 

16 The alley is one of the original alleys of the District of 
Columbia. This was the lid at the north end of a row of five 

coal holes above a coal vault projecting out under the public alley, 
about seventeen (17) feet beyond the rear building line of the Ford’s 
Theatre property. It was conceded by the defendant that the coal 
lids covering the coal holes were located beyond the building line 
about twelve (12) feet and in the public alley itself. 

An examination of the lid immediately after the accident showed 
that it had tilted because three (3) of the four (4) prongs sup¬ 
posed to be underneath were missing, and the places where the 
prongs were supposed to be were old and very rusty as if broken a 
long time. One witness testified that long before the accident, the 
same lid tilted with her when she stepped on it, and she was very 
particular after that to see that she did not go on it. There was also 
evidence that a policeman who appeared on the scene while the 
horse still had his leg in the hole, picked up the lid which was then 
on edge under the horse, and called attention to the missing prongs; 
that a piece of cement was broken off the bottom of the lid, but the 
lid itself was not otherwise broken except that certain of the prongs 
were missing. 

Witnesses whose houses face the alley in the rear and who had 
lived there since 1878, testified that the alley, including the por¬ 
tion where the coal traps were located, was used for public travel. 

An expert in the manufacture of structural iron and castings, 
including coal vault lids, testified that a coal lid produced 

17 by defendant, which it was admitted by both parties was 
of similar construction to the one upon which the accident 

had occurred, was a standard coal hole cover for sidewalk construc¬ 
tion, but a very light Qne, and was not the proper kind of lid to be 
used for roadways or alleys, because the thickness of the material 
was not sufficient to sustain heavily loaded teams, that with four 
(4) prongs on the under side of such a lid, it would be impossible for 
it to tilt or slip over, because it would have to be lifted vertically 
to be taken out, as the prongs would strike against a cast-iron frame, 
but with any of the prongs missing, it could be shifted out of posi¬ 
tion simply by treading on it from the surface; that the thickness 
of this lid is only about one-half what it is customary to use in an 
alley or street, the top was originally glass but was filled in with 
cement where the glass was broken to keep the water out, that in his 
opinion a lid of that character if used in a roadway or alley, would 
not be reasonably safe or proper for such use, and if he was to make 
an inspection he would consider it an improper cover, because not 
strong enough for teams passing over it; that the District regula¬ 
tions require covers designed to carry a load of 250 pounds to the 
square foot for alleys and roadways, but this one was not. 

Thereupon the defendant to maintain the issues upon its part 
joined, gave evidence by the engineer and several other employees 

2—2809a 
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of the Ford’s Theatre building, that the building was and is oc- 
cuped as a branch of the War Department, being purchased by 
the United States Government from Mr. Ford, shortly after the 
assassination of President Lincoln, that the coal vault was con¬ 
structed in 1894 under the supervision of Colonel John M. Wilson 
i o a *U the time Chief of Public Buildings and Grounds, and an 

18 officer of the Federal Government, the coal vault covers were 

made Charles Snyder Company, but were without prongs 
when first obtained, and that the engineer of the building had four 
prongs screwed on to each lid in 1901, or the early part of 1902 
about eight (8) years before the accident, and that after this acci¬ 
dent, part of a cover was found half buried in the coal pile, under¬ 
neath the place where the horse’s leg broke through, that this part 
had one (1) prong on it, and the other piece of cover was outside 
the hole, beside the horse, with three (3) prongs on it, that the 
cover was broken through, but no prongs were missing, that the 
coal vault is beyond the building line, extending under the public 
alley about seventeen (17) feet, the coal lids being about twelve 
(12) feet beyond the building line in the public alley. 

And thereupon counsel on both sides announced the testimony 
closed, whereupon the defendant by its counsel, upon the foregoing 
which was all the material evidence in the case, moved the Court 
to instruct the jury to return a verdict for the defendant, on the 
ground that the District of Columbia is in no manner answerable for 
accidents occurring by reason of defects in the coal vault lids be¬ 
cause the lids were placed there by an agent of the United States 
Government, although conceding that they were located in and 
a part of the public alley of which the District has the care; which 
motion after argument the Court granted and directed the jury to 
return a verdict in favor of the defendant, to which ruling of the 
Court the plaintiff by his counsel, then and there excepted, and said 
exception was duly noted at the time upon the minutes of the 
Court: 

19 Be it remembered that the exception taken by counsel for 

the plaintiff as hereinbefore set forth, was so taken bv coun¬ 
sel then and there before the jury retired and was then and there 
entered upon the minutes of the Justice presiding at the trial and 
counsel for the plaintiff then and there prayed the court, and now 
pray the Court, to sign and seal this Bill of Exceptions and at the 
request of counsel for the plaintiff, the same is accordingly signed 
and sealed and made a part of the records in this cause this 10th 
day of March, A. D. 1915. 

ASHLEY M. GOULD, Justice, 

[Endorsed:] At Law. No. 54420. Jacob Scheuch, Plaintiff vs 
District of Columbia, Defendant. Bill of Exceptions. (Duplicate 
Copy.) Offices of Alvin L. Newmyer, Lawyer, Washington, 
D. C. 

Endorsed on cover: District of Columbia Supreme Court. No 
2809. Jacob Scheuch, appellant, vs. The District of Columbia 
Court of Appeals, District of Columbia. Filed Mar. 30.1915 Hcnrv 
W. Hodges, clerk. ’ * ^ 
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IN THE 


(Euurt of Appeals, Sistrirt of Columbia 


No. 2809. 


Jacob Scheuch, Appellant , 

vs. 

District of Columbia. 


BRIEF FOR APPELLANT. 


Statement of Case. 

This is an appeal by the plaintiff from a judgment of 
the Supreme Court of the District of Columbia on a ver¬ 
dict for the defendant directed by the court, in an action 
to recover damages for personal injuries. 

Appellant sued the District of Columbia for damages 
for personal injuries received while driving a team in the 
public alley between "E” and “F” and Ninth and Tenth 
Streets, Northwest, Washington, D. C., which alley is in 
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the rear of the old Ford’s Theatre Building, located on 
Tenth Street. While the team was passing through the 
alley to the rear entrance of a private house therein, the 
horse’s leg suddenly went down in a coal hole, the lid tilt¬ 
ing, which jerked the plaintiff from his seat to the ground, 
whereby he was permanently injured. 

The alley is one of the original alleys of the District; the 
coal lid is at the north end of a row of coal lids above a 
coal vault projecting out under the public alley about seven¬ 
teen feet beyond the rear building line of the Ford’s Theatre 
property. It was conceded by the defendant that the coal 
lids covering the coal holes were located beyond the build¬ 
ing line about twelve feet, and in the public alley itself 
(R. 9). Evidence was offered to show that this particular 
coal lid was in a defective condition with prongs missing, 
and also of an improper construction for roadway or alley 
use, because the thickness of material was not sufficient to 
sustain loaded teams, being one-half of the thickness of 
the coal lids customarily used in roadway or alley con¬ 
struction, as required by the District regulations. There 
was also testimony that the defective condition of this coal 
lid could have been discovered by reasonable inspection. 

On behalf of the District testimony was offered to show 
that the Ford’s Theatre Building was purchased by the 
United States from Mr. Ford shortly after the assassina¬ 
tion of President Lincoln, and has since been occupied by 
War Department clerks, and the coal vault was constructed 
in 1894 under the supervision of Colonel John M. Wilson, 
at that time Chief of Public Buildings and Grounds and an 
officer of the Federal Government, and that the engineer 
employed at the Ford Theatre Building had prongs screwed 
on to each lid in 1901 or 1902, about eight years before 
the accident. 

The court, upon defendant’s motion, upon the whole testi- 


mony, directed a verdict in favor of the defendant, on the 
ground that the District of Columbia is in no manner an¬ 
swerable for accidents by reason of defects in the coal vault 
lids, because the lids were placed there by an agent of the 
federal Government, although conceding that the lids were 
located in and were a part of the public alley of which the 
District of Columbia is charged with the care and control 
(R. 10). 

Assignment of Errors. 

The Court erred as follows: 

1. In granting over plaintiff’s objection the motion of 
the defendant to direct a verdict in favor of the defendant, 
and in so instructing the jury and refusing to submit the 
case to the jury upon the whole evidence. 

2. In ruling upon the whole evidence as a matter of law 
that the defendant could not be charged with any duty with 
respect to the care, control or condition of the coal vault 
lids located in a public alley in the District of Columbia. 

3. In ruling that the evidence was sufficient to show that 
the coal vault lids were exclusively under the control of the 
Federal Government. 

4. In ruling that the act of a mere employee of the War 
Department in placing the lids in the public alley, was suffi¬ 
cient to relieve the District of Columbia from any duty 
with respect thereto, in the absence of evidence that the 
officers or employees of the United States were authorized 
by law to put the lids at the place in controversy. 

Points of Law. 

For convenience of argument these assignments of error 
may be grouped under two general heads, as follows: 

(a) In ruling upon the whole evidence as a matter of 
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law that the District of Columbia could not be charged 
with any duty with respect to the care, control or condition 
of that part of the public alley covered by the coal vault 
lids, located in said public alley in the District of Columbia. 

(b) In ruling upon the whole evidence as a matter of law 
that the coal vault lids were exclusively under the control 
of the Federal Government, and that the act of an em¬ 
ployee of the War Department in placing the lids in the 
public alley was sufficient to relieve the District of any duty 
with respect thereto, in the absence of evidence that officers 
or employees of the United States were authorized by law 
to put or maintain the vault or lids at the place in con¬ 
troversy. 

Argument. 

(A) 

This injury occurred in a public alley of the District of 
Columbia, and it was conceded that the defective coal vault 
I’d, which caused it, was not located upon the land deeded 
by Ford to the United States, but beyond the building line 
of that property, and a distance of twelve feet out in the 
thoroughfare of the alley proper. 

Nor was this coal lid located upon a public reservation 
ever which the United States has exclusive jurisdiction 
by the Act of July 1, 1898, Chap. 543 (30 Stat. at L. 570), 
which places the park system of the District under the 
charge of the Chief of Engineers of the Army. These 
public reservations are specified in that Act as shown on 
the map accompanying the annual report for 1894 of the 
officer in charge of the public buildings and grounds, and 
the alley in the rear of the old Ford’s Theatre is not a pub¬ 
lic reservation, as was the case in D. C. vs. Coale, 30 App. 
D. C. 143, where the plaintiff struck his leg against a stake, 
which this court in that Case said: “appears to have been 
on the Government reservation No. 270 there located.” 
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Counsel for the District will contend that because the fee 
title of streets and alleys in the District is in the United 
States, when one of its employees places an obstruction or 
defective or dangerous appliance in the public streets or 
alleys, the District can exercise no control over it, and can 
not l)e charged with liability therefor; but this contention 
loses sight of the fact that while the fee title to all streets 
and alleys is in the United States, the same sovereign power 
has voluntarily and specifically granted by Acts of Congress 
to the District of Columbia, the power and duty to care for 
and preserve in a reasonably safe condition its streets and 
alleys. 

The statutes vesting in the District of Columbia as a 
municipal corporation, the care, control and custody of its 
streets, roadways and alleys so as to render it responsible 
for any defects or omissions therein are enumerated in the 
leading case of U. S. vs. Woodbury, 136 U. S. 450. 

That case held that the Act of June 11, 1878 (20 Stat. 
102, Chap. 180), establishing a permanent form of govern¬ 
ment in the District, did not change its liability as existing 
at the time of its decision in Barnes vs. D. C., 91 U. S. 540, 
which arose under the Act of Feb. 31, 1871 (16 Stat. 419, 
► Chap. 62), creating the District of Columbia a body cor¬ 

porate, and placing “the streets, avenues, alleys and sewers 
of Washington” under the entire control of t/ie Board of 
Public Works, with authority to keep them in repair, 
t In the first place, it is submitted that the superintendent 

4 of buildings and grounds had no right to erect this coal 

vault under the public alley without statutory authority, 
even though the fee be in the United States. Especially is 
this so since by the Act of March 3, 1891, it is provided 
“that no permit for projections beyond the building line of 
streets and avenues of the city shall be granted except on 
special application, and with the approval of the Commis- 



sioners of the District and the Secretary of War.” This 
Act plainly indicates the legislative intent that while the fee 
to streets and alleys is in the United States, the District 
must by reason of its responsibility for their care and con¬ 
trol, join in the granting of permits for extensions therein. 

But in the case at bar, it is submitted that it is not neces¬ 
sary for this court to determine whether or not the coal 
vault itself was within the power of the superintendent of 
buildings to erect; but the question is, that it having been 
erected, does not the supervision of the District begin there, 
and does it not have to exercise the same degree of care in 
rgard to that property, although the construction was orig¬ 
inally instituted by the Federal Government, as it does in a 
case, for instance, where a private citizen has done similar 
work in a public alley ? 

If this Federal employee could place these coal vault lids 
where he did without hindrance from the District, then 
what is to prevent a Federal employee from tearing up the 
streets of the city for the purpose of laying improvements, 
without specific authority from Congress? Could it be 
seriously contended that he could not be enjoined, and can 
the District of Columbia where it is charged by statute with 
the care and repair of the streets and alleys, escape liability 
for defects therein by the plea that a Federal Government 
clerk placed the dangerous appliance where it was, and 
forthwith the District of Columbia is relieved of any duty 
whatever with respect to it, though it be in a public thor¬ 
oughfare ? Even the fee simple owner of property by dele¬ 
gating to another its care and repair, may so place the con¬ 
trol of the property w r ith respect to its care out of the own¬ 
er’s custody, that the owner can not interfere with it to 
the injury of third persons. 

By decisions of this court the District of Columbia, by 
reason of its control of the streets and alleys, has been held 
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liable even where the defect or obstruction was placed there 
by a third person, who may be primarily liable. Thus for 
defective appliances placed by contractors, railways and 
landlords of premises abutting the public streets and alleys, 
the District has been held responsible to the injured party. 

O’Dwyer vs. Northern Market Company, 24 App. 
D. C., 81. 

“It is held by express and repeated decisions of the 
Supreme Court of the United States that the munici¬ 
pal corporation of this District is liable for injuries 
to persons arising from the negligence of its officers 
and agents in constructing and maintaining in safe 
condition, for the use of the public the streets, avenues, 
alleys, public roads and bridges, and all public side¬ 
walks of the city of Washington, and of the District 
of Columbia.’’ D. C. vs. Sullivan, 11 App. D. C. 533. 

In Guerin vs. McFarland, 27 App. D. C. 478, an injunc¬ 
tion by the District Commissioners against the maintenance 
and use of a projecting show window over a building line 
on East Capitol Street was sustained, this court saying: 
“the control of the streets for the purpose of protecting the 
same from unlawful encroachment is vested in the Commis¬ 
sioners, whether the fee thereof be in the United States, the 
District of Columbia, or the owners of lots abutting there¬ 
on.” (480). 

In McBride vs. Ross, 13 App. D. C. 576, 579, the Com¬ 
missioners were granted a mandatory injunction to compel 
a person whose license to occupy temporarily a portion of 
public alley and parking had been revoked, to remove a 
structure used as a refreshment stand therefrom, and the 
court called attention to 30 Stat. 570, enacted “apparently 
to remedy an action pointed out in the case of D. C. vs. 
I.ibby, 9 App. D. C. 321, which expressly transfers to and 
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vests in the Commissioners the jurisdiction and control of 
the street parking in the streets and avenues.” 

In Dotey vs. D. C., 25 App. D. C. 232, this court said: 
‘‘The sidewalks of the city of Washington extend from the 
curb-line beyond that of the carriage way of the street, to 
the building line of the houses. They are wholly the prop¬ 
erty of the United States, and they are wholly subject to 
the control of the municipal authorities of the District of 
Columbia. That a portion of these sidewalks should l>e in 
a measure withdrawn from the public travel upon them, 
and set aside as parking, does not change or diminish in 
any manner the control of the District.” (235) See also 
Howes vs. D. C. 2 App. D. C. 188. 

In Larmon vs. D. C. 5 Mackey 330, decided in 1886, 
where the plaintiff fell into a hole or area in a sidewalk left 
open for light and ventilation to the cellar of adjoining 
premises, it was said: 

“It is settled law that the District is responsible un¬ 
der certain conditions to the party injured whenever 
the injury results from a defective highway, where the 
defect is such as to render it dangerous to the way¬ 
farer. Tt has the control to the streets and the power 
conferred upon it by the law, charges it with the corre¬ 
lative duty of keeping them in repair.” 

In the recent case of D. C. vs. Wood, 41 App. D. C. 101, 
in which the plaintiff was injured on account of the defect¬ 
ive covering of the manure pit of the stable belonging to 
the Mexican Embassy, projecting out into the public alley, 
this court, referring to the District’s liability, said: 

“Its liability is to be tested by whether, considering 
the nature of the defect, the municipality by the exer¬ 
cise of reasonable care and supervision could have dis¬ 
covered the defect within a sufficient time before the 
accident to have overcome it.” 
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Coal vaults maintained in sidewalks by abutting owners 
call for greater care and closer inspection by the city and 
its officers, than ordinary sidewalks demand where no such 
condition exists, and such defects are not latent if they 
could be discovered by examination or inspection made from 
the surface of the sidewalk. 

Drake, vs. Kansas City, 190 Mo. 370. 

Abilene vs. Cooperthwait, 52 Kan. 324. 

Chicago vs. Jarvis, 226 Ill. 614. 

Papworth vs. Milwaukee, 64 Wis. 389, holds that where 
the owner of the fee to the center of a street subject to a 
public easement or right of use for travel made an opening 
therein, the city was liable if it had notice of the defective 
condition in time to make it secure, and such notice might 
be implied if by the exercise of reasonable care it could have 
discovered the want of repair in time to have made the re¬ 
pairs prior to the accident. 

It is accordingly submitted that the trial court erred in 
holding as a matter at law under the facts of this case that 
the District could not be charged with any duty in the 
premises. 

(B) 

The discussion of this point is so related to the point of 
law already discussed, that much that has already been said 
applies to this also. No authority was shown on the part 
of Colonel Wilson, Chief of Engineers, to erect the coal 
vaults under the public alley, no statute conferred that right, 
and there was no evidence to show by what authority the 
vault was constructed. Nor was any statute recited or tes¬ 
timony introduced to show the authority of the superin¬ 
tendent of the building to place the coal lids in the public 
alley. If these Federal agents or employees acted in excess 
of their authority, the District of Columbia is not excused 
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from its duty in the premises, and a mere mistake as to 
rights on the part of the District or the Federal agents does 
net affect the question of liability. 

The testimony showed that this coal lid was left in this 
public alley where it was constantly subject to public travel 
for about eight years, that immediately after the accident, 
upon inspection, several prongs were missing, with the 
rusty appearance of having long been in that condition, and 
one witness testified that the lid had previously tilted with 
her, long before the accident (R. 9). 

In addition, an expert in the manufacture of coal vault 
lids testified that this lid was insufficient and improper for 
alley or roadway use, not being of the thickness required, 
and that an inspection would have disclosed its defective 
condition. Certainly there was more than sufficient testi¬ 
mony to raise issues of fact as to whether or not the Dis¬ 
trict of Columbia had exercised reasonable care in the su¬ 
pervision and control of this alley to keep it in a reasonable 
state of repair. 

D. C. vs. Payne, 13 App. D. C. 500. 

Where reasonable men may differ upon the facts, then 
it is for the jury to determine. 

Tex. & Pac. R. R. Co. vs. Gentry, 163 U. S. 353. 

R. R. Co. vs. Ives, 144 U. S. 408. 

Griffith vs. R. R. Co., 159 U. S. 603. 

Warner vs. B. & O. R. R. Co., 168 U. S. 339. 348. 

It is respectfully submitted that the issues of fact in this 
case should have been submitted to the jury, and for the rea¬ 
sons stated, the judgment should be reversed. 

Alvin L. Newmyer, 
Frederick M. Pelzman, 
Attorneys for Appellant. 





















